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Interim State Appellate Public Defender
I.S.B. #6555
BEN P. MCGREEVY
Deputy State Appellate Public Defender
I.S.B. #8712
P.O. Box 2816
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
EMILY ROSE BAKER,
)
)
Defendant-Appellant.
)
___________________________)

NO. 44248
CASSIA COUNTY NO. CR 2015-5364
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, twenty-eight-year-old Emily Rose Baker pleaded
guilty to felony possession of a controlled substance with the intent to deliver. The
district court imposed a unified sentence of nine years, with three years fixed.
Ms. Baker filed an Idaho Criminal Rule 35 (“Rule 35”) motion for a reduction of
sentence, which the district court denied. On appeal, Ms. Baker asserts the district
court abused its discretion when it denied her Rule 35 motion.
Statement of the Facts & Course of Proceedings
On May 13, 2015, Probation and Parole Officer Garcia arrested Ms. Baker in her
motel room in Burley, Idaho for a probation violation. (Presentence Report (hereinafter,
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PSI), p.3; R., p.8.)

Ms. Baker had been on probation in Cassia County No. CR 2012-

5768 for burglary.

(See PSI, p.16.)

Ms. Baker had a scale and some

methamphetamine in her room. (PSI, p.3; R., p.8.) Ms. Baker told Corporal Rogers she
had been released from her “rider” program two weeks earlier but had not complied with
the procedures to obtain food stamps. (PSI, p.3.) Ms. Baker needed money for food
and to live. (PSI, p.3.) She reportedly stated she had been offered methamphetamine
to sell to make money. (PSI, p.3.) Ms. Baker also reportedly stated she had been given
1/8 ounce of methamphetamine by her supplier, reached into her bra, and handed a
baggie to Corporal Rogers. (PSI, p.3.) The baggie contained a clear crystal substance
with

a

total

weight

of

3.2

grams

that

tested

presumptively

positive

for

methamphetamine. (PSI, p.3.)
On October 22, 2015, about five months after Ms. Baker’s arrest on the probation
violation, the State filed a Criminal Complaint in this case alleging Ms. Baker had
committed the crime of possession of a controlled substance with the intent to deliver,
felony, Idaho Code § 37-2732(a)(1)(A). (See R., pp.6-14.) The following day, an arrest
warrant for this case was served on Ms. Baker while she was in jail. (See R., p.15.)
Ms. Baker waived her preliminary hearing, and the magistrate bound her over to the
district court. (R., p.34.) The State then filed an Information charging Ms. Baker with
possession of a controlled substance with the intent to deliver.

(R., pp.35-37.)

Ms. Baker entered a not guilty plea. (R., p.40.)
Pursuant to a plea agreement, Ms. Baker later agreed to plead guilty to
possession of a controlled substance with the intent to deliver. (R., pp.70-82.) The
State agreed to cap its sentencing recommendation at a unified term of fifteen years,
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with seven years fixed, and Ms. Baker would be free to argue for a lesser sentence.
(See R., p.81.)

The State also agreed not to file charges for any other potential

pending case. (See R., p.81.) The district court accepted Ms. Baker’s guilty plea.
(R., p.71.)
At the sentencing hearing, the State recommended the district court impose a
unified sentence of fifteen years, with seven years fixed. (Tr., Mar. 29, 2016, p.4, Ls.1825.) Ms. Baker recommended the district court impose a unified sentence of six-andone-half years, with one-and-one-half years fixed. (Tr., Mar. 29, 2016, p.8, Ls.3-9.) The
district court imposed a unified sentence of nine years, with three years fixed.
(R., pp.89-91.) The sentence was to be served concurrently with the sentence in No.
CR 2012-5768.1 (R., p.90.)
Ms. Baker filed a Motion to Reconsider Sentence under Idaho Criminal
Rule 35(b). (R., pp.106-07.) The Rule 35 motion was:
made on the grounds and for the reason that the Defendant was
interviewed by police and admitted to the charge in the above referenced
matter [on] May 13, 2015. However, the Defendant was not charged with
the crime until October 22, 2015. This was 163 days after she was
interviewed [and] admitted to the charge.
(R., p.106.) She “was arrested and incarcerated May 13, 2015 on a felony probation
violation.”

(R., p.106.)

Ms. Baker requested “that the 163 days be taken into

consideration and adjust her sentence if it is felt to be accordingly. Although this is a
lawful sentence, lawfully imposed, the sentence was unduly harsh on the Defendant

In No. CR 2012-5768, Ms. Baker’s probation had been revoked and the sentence had
been executed. (See PSI, p.16.)
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and should be reduced.” (R., pp.106-07.)

She also filed an Affidavit of Emily Rose

Baker containing substantially the same information. (R., pp.108-09.)
The district court, without conducting a hearing, then issued an Order Denying
the Defendant’s Motion to Reconsider Sentence. (R., pp.110-13.) The order stated that
although Ms. Baker “asks for a reduced sentence in light of a delay between her
admission and her arrest, the court determines, in its discretion, that the Defendant’s
sentence is appropriate and not excessive or unduly harsh.” (R., p.112.)
Ms. Baker filed a Notice of Appeal timely from the district court’s Order Denying
the Defendant’s Motion to Reconsider Sentence. (R., pp.114-16.)
ISSUE
Did the district court abuse its discretion when it denied Ms. Baker‘s Idaho Criminal
Rule 35 Motion for a Reduction of Sentence?
ARGUMENT
The District Court Abused Its Discretion When It Denied Ms. Baker’s Idaho Criminal
Rule 35 Motion For A Reduction Of Sentence
Ms. Baker asserts the district court abused its discretion when it denied her
Idaho Criminal Rule 35 motion for a reduction of sentence.

“A motion to alter an

otherwise lawful sentence under Rule 35 is addressed to the sound discretion of the
sentencing court, and essentially is a plea for leniency which may be granted if the
sentence originally imposed was unduly severe.” State v. Trent, 125 Idaho 251, 253
(Ct. App. 1994) (citation omitted). “The denial of a motion for modification of a sentence
will not be disturbed absent a showing that the court abused its discretion.” Id. “The
criteria for examining rulings denying the requested leniency are the same as those
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applied in determining whether the original sentence was reasonable.”

Id.

“If the

sentence was not excessive when pronounced, the defendant must later show that it is
excessive in view of new or additional information presented with the motion for
reduction.” Id.
The Idaho Supreme Court has held that “[w]hen presenting a Rule 35 motion, the
defendant must show that the sentence is excessive in light of new or additional
information subsequently provided to the district court in support of the Rule 35 motion.”
State v. Huffman, 144 Idaho 201, 203 (2007). “An appeal from the denial of a Rule 35
motion cannot be used as a vehicle to review the underlying sentence absent the
presentation of new information.” Id.
Mindful of Huffman, Ms. Baker asserts the district court abused its discretion
when it denied her Rule 35 motion because her sentence is excessive. As averred in
the Affidavit of Emily Rose Baker filed in support of the Rule 35 motion, Ms. Baker “was
interviewed by police [on] May 13, 2015, and admitted to being in possession of
Methamphetamine with the intent to sell. However, [she] was not charged for the crime
in the above referenced case until October 22, [2015]. This was 163 days after she was
interviewed and admitted to the charge.” (See R., p.108). The affidavit also asserted
Ms. Baker “was arrested for a probation violation on May 13, 2015.”

(R., p.108.)

Ms. Baker requested the district court “take into account the 163 days of time from when
she admitted to the charge and the time in which she was charged.” (R., p.109.) Thus,
the district court abused its discretion when it denied Ms. Baker’s Rule 35 motion for a
reduction of sentence.
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CONCLUSION
For the above reasons, Ms. Baker respectfully requests that this Court reduce
her sentence as it deems appropriate. Alternatively, she respectfully requests that this
Court vacate the order denying her Rule 35 motion vacated and remand the case to the
district court for further proceedings.
DATED this 29th day of September, 2016.

___________/s/______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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